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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record Nos. 2293-2294 
COMMONWEALTH ;OF VIRGINIA, EX REL LEROY 
HODGES, COMPTROLLER, 
versus 
TRUSTEES EVERGREEN BURIAL ·PARK, GEORGE 
W. DICK~NSON, C. T. DUDLEY, E. T. P. E.A!SLEY, 
W. 0. GILES and R. L. Rush,. TRUSTEES, 
and 
COMMONWEALTH OF VIRGINIA, EX REL LEROY 
HODGES, COMPTROLLER, 
versus 
FAIR VIEW CEMETERY COMP ANY, INC., AND B. E. 
GRIGGS, T. L. ENGLEBY AND MRS. J. L. GRIGGS, 
TRUSTEES PERPETUAL CARE FUND. 
PE.TITLON FOR WRI'TIS OF ERROR ON BEHALF OF 
THE COMMONvVEALTH OF VIRGINIA. 
(Italics supplied unless otherwise indicated.) 
2* *To the Honorable Chief .Ji1,stice and the Ji1,stices of the 
Supreme Court of Appeals of Virginia: 
-
2 Supreme Court of Appeals of Virginia. 
Your petitioner, the Commonwealth of Virginia, respect-
fully represents that on August 25, 1939, acting at the relation 
of LeRoy Hodg·es, State Comptroller, who is the proper offi-
cer designated by law to represent the Commonwealth of Vir-
g'inia in such matters, your petitioner instituted in the Cir-
cuit Court of the City of Richmond, Virginia, two separate 
proceedings by notices of motion for judgment, one ag·ainst 
the Fair View Cemetery Company, Inc., and B. C. Griggs, 
T. L. Engleby and Mrs. J. L. Griggs, Trustees Perpetual 
Care Fund and the other against the Trustees Evergreen 
Burial Park, George .N. Dickinson, C. T. Dudley, E·. T. P. 
Easley, W. 0. Giles and R. L. Rush, Trustees, for the collec-
tion of certain intangible personal property taxes thereto-
fore assessed against the respective defendants in the two 
cases; that the issues and the evidence being similar in the 
two cases, said cases were heard and tried together by the 
Court sitting without a jury, the same having been waived 
by all parties; that, thereupon, such proceedings were had 
therein that, on December 7, 1939, two final judgments were 
rendered against your petitioner and in favor of the respec .. 
tive defendants in the two cases; 
Your petitioner further represents that herewith is pre-
sented a combined transcript of the records in said two 
3* *suits and of the judgments therein, which combined tran-
script contains only one copy of the evidence, which, since 
the two cases were heard together, was the same in both 
cases. 
Your petitioner is advised and represents unto Your Hon-
ors that the said judgments are erroneous and that she is 
aggrieved thereby in the following particulars, namely: 
ASSIGN1\IENTS OF ERROR. 
1. 
The court erred in holding that the bonds, notes, and money 
om1ed by the respective defendants in these two cases as 
Trustees of tlrn '' Perpetual Care Funds'' of the two ceme-
teries were exempt from taxation by the provisions of section 
435 of the Tax Code of Virginia. 
2. 
The court erred in failing to hold that the bonds, notes, and 
money owned hy the respective defendants in these two cases 
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as Trustees of the '' Perpetual Care Funds'' of the two ceme-
teries were taxable under section 69 and section 70 of the 
Tax Code of Virginia. 
3. 
The court erred in failing to enter judgments in favor of 
the Commonwealth of Virginia against the respective defend-
ants in each case in the amounts asked for in the re-
4 * spective notices *of motion for judgment. 
Each assignment of error is directed to the judgment 
rendered in each case since the issues raised were identical. 
The second and third assignments of error are entirely de-
pendent upon the first assignment. Therefore, the argument 
will be confined entirely to the first assignment. 
tTURTSDICTION O:B., THIS COURT. 
In the case of Commonwealth of Virginia, etc., v. Fair View 
Cemetery ·Company, Inc., et als., the amount of State taxe~ 
involved is only $225.20. However, the rig·ht of the State to 
levy taxes under sections 69 and 70 of the Tax Code of Vir-
ginia is directly involved in the final judgment therein. The 
precise question involved is the construction of section 435 
of the Tax Code and section 183 of the Constitution of Vir-
ginia, of which section 435 of the Tax Code is nearly an exact 
copy, which provisions of law provide for the exemption of 
certain property from taxation. Thus a "matter not merely 
pecuniary'' is involved and your petitioner is, therefore, not 
precluded from seeking· a wTit of error by the amount of the 
tax. See sections 6336 and 6337 of the Code of Virginia. 
In the case of Commonwealth of Virginia, etc., v. Trustees 
Evergreen Burial Park, etc., in addition to the grounds of 
jurisdiction applicable to the Fair View Cemetery case be-
ing also applicable here, the amount of taxes, penalty, 
5* and interest ,x,involved is $1,665.33. This Court, there-
fore, has jurisdiction to entertain this petition for writs 
of error. See sections 6336 and 6337 of the Code of Vir-
ginia. 
The questions involved are of importance to the revenues 
of the Commonwealth and have not been previously presented 
to or passed upon by this Court. 
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STATEMENT OF '.rHE CASE. 
The assessments of taxes on intangible personal propetty 
against the Trustees of Evergreen Burial Park for the years 
1935, 1936 and 1937 we re as shown by the notice thereof at- · 
tached to the notice of motion for judgment in the case of 
Commonwealth of Virginia, ex rel LeRoy Hodges, Comp-
troller, v. Trustees Evergreen Burial Park, et als., and were 
duly and regularly made by the Department of Taxation of 
the ·Commonwealth of Virginia on December 2:3, 1938, and a 
bill therefor was sent to the taxpayer and advice thereof 
given to the State Comptroller. Transcript, page 15. 
The assessment of taxes against the Trustees of Evergreen 
Burial Park for the vear 1931 was as shown bv the memo-
randum thereof attached to the notice of motion for judgment 
in the case of Commonweatlh of Virginia, ex rel. LeRoy 
Hodge~, Comptroller, v. Trustees Evergreen Burial Park, et 
als., and was duly and regularly made by the Commissioner 
of Revenue of the City of Roanoke, Virginia, in 1931, 
6* upon a return of intangible personal *property filed by 
the Trustees of Everg-reen Burial Park. Transcript, 
page 15. 
The asses·sment of taxes on intangible personal property 
against the Fair View Cemetery Company, Inc., Perpetual 
Care Fund for the year 1938 was as shown by the uotice 
thereof attached to the notice of motion for judgment in the 
case of Commonwealth of Virginia, ex rel. LeRoy Hodges, 
Comptroller, v. Fair View Cemetery Company, Inc., et als., 
and was duly and regularly made on December 2:3, 1938, by 
the Department of Taxation of- the Commonwealth of Vir-
ginia and a bill the ref or was sent to the taxpayer and advice 
thereof given to the State Comptroller. ,Transcript, pages 
15, 16. 
It was not questioned in the trial court that the intangible 
personal property owned by the respective defendants and 
which was the basis of the various assessments of taxes was 
of the type of intangible personal property subject to tax 
under sections 69 and 70 of the Tax Code of Virginia. The 
only question raised in this conne~tion was that concerning 
so much of the 1931 assessment agamst the Trustees of Ever-
green Burial Park which was based upon $30,692.94 of un-
paid purchasers~ contracts which, it was alleged, neither the 
Cemetery Company nor the Trustees of .the Perpetual Care 
Fund of said Company bad the legal right to enforce. See 
pages 31 and 32 of the Transcript. 
7* *Due to the basis of the decision of the trial court that 
all of the property was exempt from taxation the question 
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of whether the amount of the claims on unpaid purchasers' 
contracts was of a type taxable under section 69 of the Tax 
Code was not passed upon. As to all of the other property 
it was not denied that such property was of a type taxable 
under sections 69 and 70 of the Tax Code. 
- The Fair View .Cemetery Company, Inc., of Roanoke, Vir-
ginia, and the Evergreen Development Company, Inc., also 
of Roanoke, Virginia, are corporations engaged in the busi-
ness of opera ting· cemeteries and selling lots in the burial 
parks owned by them to persons who wish to. be interred 
therein. 
The method of doing business was the same in the case of 
both corporations. See pages 15 and 32 of the Transcript. 
See also exhibits 2, 3, 4, A and B for the similarity of the 
contracts of the two corporations. Lots were sold by them 
at a &·iven figure, the corporations agreeing that of this sum 
a designated percentage, say twenty-five per cent, was to be 
turned over to trustees appointed to administer a trust fund 
known as the '' Perpetual Care Fund'', the remainder of said 
sum being paid into the treasury of the corporation. The 
taxes involved in this case were intangible personal property 
taxes assessed upon the property held by the trustees as the 
"Perpetual Oare Funds". 
8* *Both of said corporations ,,rere eng·agccl in the busi-
ness of operating cemeteries for profit. That the busi-
ness of conducting- the cemeteries and selling the burial lots 
therein was carried on for the profit of the stockholders of 
the corporations was not denied. No contention to the con-
trary was made. It was admitted by ~ounsel for the defend-
ants that, if the amounts received by the corporations for the 
sale of lots and not set aside in the trust funds provided for 
perpetual care resulted in a profit to the corporation, divi-
dends were declared from such profit. See the colloquy be-
tween the court and counsel at pages 16 and 17 of the Tran-
script. The evidence introduced dealt chiefly with the man-
ner in which the trust funds provided for perpetual care was 
handled, but, nevertheless, from the evidence it is clear that 
the corporations operated the cemeteries for profit. State 
income tax returns were filed by the corporations for the 
years that the corporations made a profit. Page 34 of the 
Transc.ript. In the correspondence had by the Evergreen 
Development Company, Inc., with the State Department of 
Taxation protesting the 1931 assessment it was stated by the 
department that the corporation was operated for profit. 
This fact was not denied in such correspondence, the corpora-
tion merely contending that the assessment was improper be-
--~ 
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cause of the nature of the perpetual care fund. See exhibits 
C, D, E and F. 
9* *·The agreement by the corporations to set aside a given 
percentag·e of the purchase price to constitute a trust 
fund for the perpetual care of the burial lot purchased is, 
with the burial lot, the consideration given for the entire 
purchase price paid by the purchaser. The one contract and 
the one consideration entitle the purchaser to both the lot 
and perpetual care. See pages 24 and 29 of the Transcript 
and exhibits 2, 3, A and B. The corporations advertise to 
prospective purchasers that the contract of purchase pro-
vided for the perpetual care of the, burial lots. See page 29 
of the Transcript. 
The corporations, pursuant to the contract of sale, deliver 
the designated percentage of the purchase price to the trus-
tees adininistering the '' Perpetual Ca re Fund". In the case 
of the Fair View Cemetery ·Company, the trustees adminis-
tering the trust fund were appointed by the Circuit Court of 
Roanoke County, Virginia, and in the case of the Evergreen 
Development Company, the trustees were appointed by the 
company itself. See exhibits 5, 6, A and B. 
The entire income from the trust funds is used for the care 
and maintenance of the burial lots, the trust corpus being re-
tained intact. In the past the corporations have -supple-
mented the income from the trust funds by additional pay-
ments from other funds of the corporations to keep the ceme-
tery in good maintenance. 
10* *ST.ATUTES INVOLVED. 
The statutes directly involved are section 183 of the Con-
stitution aud section 435 of the Tax Code of Virginia. So 
much of section 183 of the Constitution as is pertinent to this 
case is set out below: 
Section 183 of the Constitution: 
"Unless otherwise provided in this Constitution, the fol-
lowing property and no other shall be exempt from taxation, 
State and local, including inheritance taxes: 
* * * * 
'' (c) Private ~r public burying grounds or cemeteries and 
endowment funds, lawfully .held, for their care, provided- the 
same are not operated f~r profit.'' . 
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Paragraph ( c) of section 435 of the Tax Code, which pro-
vides what property shall be exempt from taxation, is iden.:. 
tical to paragraph (c) of section 183 of the Constitution 
quoted above. 
POSITION OF THE COMMONWEALTH. 
The Commonwealth contends that, since the corporations 
operating the Evergreen Burial Park and the Fair View 
Cemetery are corporations engaged in the business of op-
erating their respective cemeteries for profit, funds constitut-
ing a percentage of the purchase price received by the 
11 * corporations *for the sale of lots are not exempt from 
taxation by section 183 of the Constitution or section 
435 of the Tax Code of Virgfoia even though such funds are 
held intact by the trustees of a perpetual care fund and the 
entire income therefrom devoted to the care and maintenance 
of the cemeteries. In other words, the Commonwealth con-
tends that the statutory provisions ref erred to exempt an en-
dowment fund held for the care and maintenance of a ceme-
tery only when the ce1netery is not operated for profit; that, 
if a cemetery is operated for profit, an endowment fund held 
for its care is not exempt. 
POSITION OF THE DEFENDANTS IN ERROR. 
The Commonwealth understands that the defendants in er-
ror contend that a trust fund, the corpus of which is to be 
held intact and the entire income of ,vhich is to be devoted 
to the care and maintenance of a cemetery, .is exempt from 
taxation even though the cemetery itself be operated for 
profit. 
ARGUMENT. 
The Securities aizd Funds Held by the Respective Def end-
ants in Error in These Two Cases Are Not Exempt From 
Taxation by the Provisions of Section 18/J of the Consti-
t-ution and Section 435 of the Taa; Code of Virginia. 
12* *The statutory provisions involved provide that '' Pri-
vate or public burying grounds or cemeteries and en-
do"\\7lllent funds, lawfully held, for their care, provided the 
·same are not operated for profit'' shall be exempt from taxa-
tion. The question involved in this . case is this : 
"Is an endowment fund set up by a cemetery company 
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and held for the care of the burial lots in the cemetery of such 
company exempt from taxation when the corporation· operat-
ing the cemetery does so for profit¥" 
That the statutes were intended to exempt from taxation 
endowment funds held for the care of cemeteries only in case 
the cemetery itself was not operated for profit seeins clear. 
A consideration of the history of the statutory provisions is 
helpful in this connection. Originally, cemetery property ex-
empt from taxation was defined as follows: 
"Private family burying grounds not exceeding one acre 
in area, reserved as such by will or deed, or shown by other 
sufficient evidence to he reserved as such, and so exclusively 
used, and public burying grounds and lots therein exclusively 
used for burial purposes, and not conducted for profit, 
whether owned or managed by local authorities or by private 
corporations.'' 
See Constitution of Virginia, section 183, as it stood prior 
to June 19, 1928. See also Acts of Assembly, 1924, chapter 
28n, page 450. 
13* ~·111 1918, at which time the constitutional and statu-
tory provisions relating to the exemption of cemeteries 
and their property from taxation were as immediately quoted 
above, the case of JI ollywood Cmnetery C01npany v. Comrnon-
wealth, 123 Va. 106, was decided by this court. In that case 
the taxability of certain intangible personal property of the 
Hollywood Cemetery Company, a non-profit organization, 
was involved. It w·as held that, since the Constitution pro-
vided that certain property, and no other, should be exempt 
from taxation, and since no provision was made for the ex-
emption of personal property belonging to cemeteries, the 
property in question was subject to tax. 
It is to be noted that the Constitution, as it orig·inally stood, 
only exempted from taxation the actual burying p;rounds, 
and then only in case the cemetery was not operated for profit. 
Silwe the case of Hollywood Cernetery Company v: Common-
wealth, supni, the Constitution and the corresponding statu-
tory provision regarding the taxation of cemetery property 
has been amended to exempt cemeteries and endowment funds 
held for their care, provided the sanie are not operated for 
11rofit. 
The exemption was originally and has always been limited 
to cemeteries which are not operated for profit. It is clear, 
therefore, that the law, as amended, was designed to provide 
for the exemption of endowment funds held for the care of 
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cemeteries only when the cemeteries, themselves, were not op-
erated for profit. 
14* ,)l.<The present statutory and constitutional provision8 
do not exempt from taxation even the burial grounds of· 
private cemetery corporations which are operated for profit. 
One of the principal inducements for persons to purchase 
burial lots in such cemeteries is the fact that- the corporations 
make provisions for the care and upkeep of the burial lots 
purchased. If such a corporation contracted for the per-
petual care and upkeep of the lots in its cemetery, but set up 
no particular machinery to provide funds for such purpose, 
merely paying the expenses of such work out of its general 
funds or the income received from investment of such funds, 
obviously the intangible personal property of such corpora-
tion would be subject to taxation. The fact that the corpora-
tion conveys certain of its general funds to a trustee to be 
kept intact and invested to provide income for the purpose 
of caring for and maintaining- the cemetery should not change 
the situation. The· exemption of such funds depends upon 
whether or not the cemetery is operated for profit and not 
upon the use to which particular funds are put. 
The present language of section 435 of the Tax Code does 
not exempt endowment funds sot up by private corporations 
operating cemeteries for profit, even though the entire in-
come from such funds is to be devoted to the care and main-
tenance of the cemetery. The language '' provided the same 
are not operated for profit'' clearly refers to the ceme-
15 * tery and not to the *endowment fund. An endowment 
fund is not "operated". The word ''operated", used 
in the Constitution and section 435 of the Tax Code, can only 
apply to cemeteries. This being true, and the cemeteries in-
yGlvecl in this case being operated for profit, the perpetual 
care funds held in trust by the defendants in the respective 
cases are not exempt from taxation. 
The trial court, in making its ruling·, stated the reasons 
motivating the same to be as follows: 
'' Gentlemen, this case is not giving- me any trouble. I be-
lieve it was the intention of the General Assembly that where 
a fund was set aside to be held inviolate and in perpetuity 
for the maintenance and improvement of a cemetery that that 
is a sacred trust and is not taxable. That is the way I think 
about that. I think it is the clear intent of the General As-
sembly. So I will have to enter judgment for the defend-
ants." 
A cemetery is, of course, a sacred spot, and funds .set aside 
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for the care and maintenance thereof may be a sacred trust. 
However, this fact alone does not justify an exemption of 
cemeteries and trust funds set aside for their care from taxa-
. tion. In the case of Hollywood Cemetery Conipany v. Gorn-
monwealth, suvra., this Court said: 
'' Hollywood cemetery is a sacred spot to the people of 
Virginia. It holds the dust of many of its heroes. The State 
has always been generous in providing the company with 
funds when they were needed to enable it properly to care 
for the graves of the Confederate soldiers buried there. It 
is doubtless true that had the matter been called to the 
16* attention of the last constitutional *convention, all of 
its personal property would have been exempted, just 
as that of the Confederate Memorial Literary Society was 
exempted by clause (f) of section 183 of the Constitution. This 
court, however, is not permitted to indulge either its sentiment 
or sympathy for the purpose of relieving the company from 
the burden which the ·Constitution has clearly imposed upon 
it as well as upon the other owners of property in the Com-
monwealth. The taxing· officials were compelled, in the per-
formance of their duty, to make the assessment complained 
of, and the question has been rightly determined by the trial 
court.'' 
However sacred a cemetery may be, when a corporation 
eng·ag·es in the business of operating a cemetery for profit, 
such corporation and its business stands in the position of 
anv ordinarv business concern. It is to be noted that the 
framers of .tho Constitution and the Legislature have not 
deemed it proper to exempt even all burial g·rounds from 
taxation, but have only exempted those burials grounds and 
ceme,eries which were not operated for profit. Since the burial 
grou\ids themselves of cemeteries which are operated for 
profit' are not exempt from taxation, obviously 110 intention 
to exempt funds set aside to produce income to be used in 
the care and maintenance of burial g-rounds by corporations 
operating a cemetery for profit should be implied in the ab-
sence of clear and specific language, particularly when such 
funds are set aside and held for such purpose as an induce-
ment to secure purchasers of lots in the corporation's ceme-
tery. 
The language used in section 183 of the Constitution ancl 
section 435 of the Tax Code of Virg-inia neither indicates 
17* *an intention that such funds should be exempt from 
taxation nor permits of such construction. Only endow-
ment funds held for the care of cemeteries which are not op-
erated for profit are exempt thereunder. 
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OONCLUSIO~. 
It is respectfully submitted, therefore, that the Circuit 
Court of the City of Richmond erred in holding that the funds 
held by the respective defendants were exempt from taxation 
and· in refusing to hold that such funds were taxable under 
sections 69 and 70 of the Tax Code of Virginia. 
PRAYER. 
Your petitioner, therefore, prays that a writ of error and 
supersedeas to each of the judgments complained of may be 
awarded your petitioner, in order that said judgments, for 
the causes of error aforesaid, before you may he caused to 
come, that the whole matter in said judgments contained may 
be reheard, and that the said judgments may be reversed and 
annulled . 
.ST.A.TEM:ENT REQUIRED BY RULE 9. 
Counsel for the Commomvealth of Virginia state that a 
copy of this petition was on the 13th day of March, 
18* 1940, *mailed to opposing counsel in the trial court, and 
that this petition was filed on the 13th day of March, 
1940, with the Clerk of the Court at Richmond, and further, 
that, should writs of error be awarded, this petition is adopted 
as the opening· brief on behalf of the Commonwealth. 
OR.AL HEARING REQUESTED ON PETITION. 
Counsel for the Commonwealth of Virginia desire to state 
orally the reasons for reviewing the decision complained of, 
and respectfully request that opportunity be afforded there-
for. 
Respectfully submitted, 
COMMONWEALTH OF VIRGINIA, 
AT THE RELATION OF1 LE-
ROY HODGES, COMPTROLLER, 
By ABRAM P. STAPLES, 
Attorney General. 
W. W. MARTI:N, 
Assistant Attorney General. 
WALTER E. ROGERS, 
Special As~istant to the .Attorney General. 
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19* *Richmond, Virg·inia, March 13th, 1940. 
I, vV. W. Martin, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that in my 
opinion there is error in the two judgments entered on the 
7th day of December, 1939, in the Circuit Court of the City 
of Richmond, against the Commonwealth of Virginia, one in 
favor of the Fair View Cemete~·y Company, Inc., and B. E. 
Griggs, T. L. Engleby, and Mrs. J. L. Griggs, Trustees Per-
petual Care Fund, and the other in favor of the Trustees· 
E.vergreen Burial Park, George vV. Dickinson, C. T. Dudley, 
E.T. P. Easley, -w. O. Giles and R. L. Rush, Trustees, as set 
forth in the foregoing· petition, for which the same should 
be reviewed by the Supreme Court of Appeals of Virginia. 
W. W. MARTIN. 
Received March 13,. 1940. 
l\I. B. WATTS, Clerk. 
April 10, 1940. ··writ of error and s'Upersedeas -awarded 




In the Circuit Court of the City of Richmond. 
PLEAS before the Circuit Court of the City of Rich-
mond, held in the Courtroom in the City Hall thereof, on 
Mo.nday, the 29th day of January, 1940. 
Be It Remembered that heretofQre, to-wit: At a Circuit 
Court of the City of Richmond held in the Courtroom in the 
City Hall thereof, on Friday, the 25th day of August, 1939, 
the following order was entered. 
· Commonwealth of Virginia, ex. rel. LeRoy Hodges, Comp-
troller, Plaintiff, 
.v. . . 
Fair View Cemetery Company, Inc., and B. E. Griggs, T. L. 
Engleby, and Mrs. J. L. Grigg·s, Trustees Perpetual Care 
Fund, Defendants. 
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This day came the plaintiff, by her attorney, and on mo-
tion of the plaintiff, by her attorney, this Notice of Motion 
for Judgment is hereby docketed, and came also the defend-
ants, by their attorney, and by leave of Court filed their Plea 
of Non-Assimipsit and Affidavit. 
page 2 ~ Commonwealth of Virginia, ex. rel. LeRoy Hodges, 
Comptroller, Plaintiff, 
v. 
Fair View Cemetery Company, Inc., and B. E. Griggs, T. L. 
Engleby, and Mrs. J. L. Griggs, Trustees Perpetual Care 
Fund, Defendants. 
NOTICE OF MOTION FOR JUDGME1NT. 
To Fair View Cemetery Company, Inc., and B. E. Griggs, 
T. L. Eng·leby and Mrs. J. L. Griggs, Trustees Perpetual 
Care Fund: 
You are hereby notified that on the 25th day of August 
1939, at 10 o'clock A. M., or as soon thereafter as Counsei 
may be heard, the Commonwealth will move the Circuit Court 
of Richmond City for judgment against you for taxes regu-
larly assessed and still unpaid, together with penalties and 
interest imposed by statute by reason of your failure to pay 
the said taxes at the time or times prescribed by law, as per 
tax bills attached hereto as a part hereof. The Common-
wealth claims interest at the rate of 1 per cent per month. 
(Note Memo as to amount due) 




Total amount due if paid before 
case is docketed 





COl\BfONWEALTH OF VIRGINIA, 
EX. REL. LEROY HODGES, 
00:MPTROLLER. 
VERGIL J. COBERLY, p. q. 
State Library Building, 
Richmond, Virginia. 
,-•~'_jl, 
Supreme Court of Appeals of Virginia. 
page 3 ~ Virginia, 
. City of Richmond, to-wit: _ 
This day personally appeared before me a Notary Public 
in and for the State and City aforesaid, Hugh Reid, who 
made oath before me that he is Chief of the Delinquent Tax 
Section of the Office of the Comptroller for the Common-
wealth of Virginia, and as SH.ch has charge of the collection 
of the above described tax bill, and that to the best of his 
knowledge and belief the amount of said claim is properly 
stated in the foregoing notice and attached account; that 
such amount is justly due the Commonwealth from the de-
fendant; that the several item..;;; of the said claim and the ag-
gregate amount thereof and the credits so far as the same ex-
ist are distinctly stated in said. account and notice, and that 
the amount claimed by the Commonwealth is correct, due and 
unpaid. 
My commission expires Mareh 23, 1942. 
Given under my hand this 2nd day of August, 1939. 
A. T. DOTSON. 
Note: Make check payable to Edwin B. Jones, Treasurer 
of Virginia, and mail to the Delinquent Tax Section, Library 
Building, Richmond, for dismissal of suit and official receipt 
page 4 ~ Form No.108-D. of T. 
Stamps Cannot 
Be Accepted In 
Payment of Taxes 
CORPORATION 
39 
COMMO:NWEALTH OF VIRGINIA 
DEP1\.RTMENT OF TAXATION 
NOTICE 0F ASSESSMENT OF T~~ES ON INTANGI-
BLE PERSONAL PROPERTY RESULTING FROM 
AUDIT FOR YEAR OR YEARS 
INDICATED BELOW 
Copied July 26, 1939 Richmond 12-23-38 
PAYMENT OF TAXES: These taxes must be paid direct 
to the 'rREASTTR,ER OF VIRGINIA at RICHMOND with-
in 60 days from the. date of this notice. 
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Penalties for failure to pay these Taxes by due date: If 
these Taxes be not paid on or before due date, the law im-
poses a penalty. of 5% on the amount of Taxes and Penalti~s 
assessed, plus an additional amount f oi- interest at the rate 
of 1 % per month or fraction of a month from the date of this 
notice. ( Sections 46 and 84 of the Tax Code of :Virginia.) 
Fair View Cemetery Company, Inc. 
Perpetual Care Fund 
P.O. Box 92 
Roanoke, Virginia 
Total 
Tax Page Subject of Values Truces Penalties Interest Amount 
Year and Line 
1938 19-12 
Taxation Ass.essed Assessed Assessed Due 
Bonds, Notes 40, 100. 00 200. 50 
Money 3,055.00 6.11 206.61 
Accrued interest to date 18. 59 
225.20 
Make checks or money orders payable to the order of the 
Treasurer of Virginia and send this notice with remittance. 
This Notice of Tax Due will be your receipt for payment 
when officially receipted by the Treasurer of Virginia. 
page 5 ~ Commonwealth of Virginia, ex. rel. Leroy Hodges, 
Plaintiff, 
v. 
Fair View Cemetery Company, Inc., and B. E. Griggs, T. L. 
Engleby and Mrs. J. L. Griggs, Trustees Perpetual Care 
Fund, Defenda:nts. 
PLEA OF NON-ABSUMPSIT. 
The said defendants by their attorneys come and say that 
they did not promise in any manner or form as the plaintiff 
in this action hath complained of. And of this the said de-
fendants put themselves upon the country. 
FAIR VIE·w CEMETERY COMP ANY, INC., 
B. E. GRIGGS, T. L. ENGLEBY and 
MRS. J. L. GRIGGS, 
Trustees of the Perpetual Care Fund. 
By HOGE & AUSTIN, 
HOGE & AUSTIN, 
Attorneys at Law, 
Roanoke, Virginia. 
Attorneys for the defendants. 
•I 
16 Supreme Court of Appeals of Virginia. 
page 6 ~ Commonwealth of Virginia, ex rel. LeRoy Hodges, 
Comptroller, Plaintiff, 
, v. 
Fair View Cemetery-Company, Inc., and B. E. Griggs, T. L. 
Engleby and Mrs. J. L. Griggs, Trustees Perpetual Care 
Fund, Defendants. 
AFFIDAVIT FILED WITH THE PLEA. 
State of Virginia, 
City of Roanoke, to-wit: 
This 'day, B. E. Griggs, agent for the above named defend-
ants, personally appeared before me, Lottie Stewart, a Notary 
Public in and for the City and State aforesaid and made 
oath tha~ he is ag·ent for the defendants in the above entitled 
cause and that the plaintiff is not entitled, as the affiant verily 
-believes, to recover anything from the defendants on such 
claim. 
B. E. GRIGGS, 
Agent for the defendants. 
Subscribed and sworn to before me this 19th day of August, 
1939, on testimony whereof, I have hereunto set my hand this 
the day and year aforesaid. 
LOTTIE STEWART, 
Notary Public. 
My commission expires : J µne 16, 1940. 
page 7 ~ And at another day, to-wit: At a Circuit Court 
of the City of Richmond held in the Courtroom in 
the City Hall thereof on Thursday, the 7th day of December, 
1939. 
Commonwealth of Virginia, ex. rel. LeRoy Hodges, Comp-
troller, Plaintiff, 
v. 
Fair View Cemetery Company, Inc., and B. E. Griggs, T. L. 
Engleby and Mrs. J. L. Griggs, Trustees Perpetual Oare 
Fund, Defendants . 
. This day came again the Commonwealth of Virginia, by the 
Attorney General, and came also the defendants, by their at-
Commonwealth v:. Trustees Evergreen Burial Pk., et al. 17 
torney, and the defendants having heretofore filed their plea 
of not guilty, supported by an affidavit, put themselves upon 
the country and the plaintiff likewise. 
Thereu:Ro,n both plaintiff and defendants waived a trial of 
the issue hereon by jury, having elected and requested that 
all matters of law and of fact be submitted to the Court for 
hearing and determination without the intervention of a jury. 
The Court having heard the evidence and the argument of 
counsel :find8 for the defendants. 
It is, therefore, considered by the Court that the plaintiff 
her~in, Commonwealth of Virg'inia, take nothing by her notice 
of motion and the said notice of motion be and hereby is dis-
missed. 
page 8 ~ BE IT FURTHER RE:MEl\fBERED that here-
tofore, to-wit: At a Circuit Court of the City of 
Richmond held in the Courtroom in the City Hall thereof, on 
Monday, the 30th day of October, 1939, the following order 
was entered. 
Commonwealth of Virginia, ea;. rel. LeRoy Hodges, Comp-
troller, Plaintiff, 
v. 
Trustees Evergreen Burial Park, George N. Dickinson, C. T. 
Dudley, E.T. P. Easley, W. 0. Giles and R. L. Rush, Trus-
tees, Defendants. 
This day came the plaintiff, by her attorney, and on motion 
of the plaintiff, by her attorney, this notice of Motion for 
Judgment is hereby docketed, and came also the defendants, 
by their attorney, and by leave of Court filed their Plea and 
Affidavit. 
page 9 ~ Commonwealth of Virginia, ex. rel. LeRoy Hodges, 
Comptroller, Plaintiff, 
v. 
Trustees Evergreen Burial Park, George N. Dickinson, C. T. 
Dudley, E. T. P. Easley, ·w. 0. Giles, and R. L. Ruch, Trus-
tees, Defendants. 
NOTICE OF MOTION FOR JUDGMENT. 
To Trustees Evergreen Burial Park, Roanoke, Virginia. 
You are hereby 110ti:fied that on the 30th day of October, 
1939, at 10 o'clock A. M., or as soon thereafter as Counsel 
18 Supreme Court· of Appeals of Virginia. 
may be heard, the Commonwealth will move the Circuit Court 
of Richmond City for judgment against you for taxes regu-
larly assessPd and still unpaid, together with penalties and in-
terest imposed by statute by reason of your failure to pay 
the said taxes at the time or times prescribed by law, as per 
tax bills attached· hereto as a part hereof. The Common-
wealth claims interest at the rate of 6% per annum. 
(Note Memo as to ::imount due.) 




Total amount due in paid before case is docketed 






COMMONWEALTH OF VIRGINIA, 
ex. rel. LEROY HODGES, Comptroller. 
VERGIL J. COBERLY, p. q. 
State Library Building, 
Richmond, ,Virginia. 
page 10 r. Virg-inia, City of Richmond, to-wit: 
This day personally appeared before me a Notary Public, 
in and for the State and City aforesaid, Hugh Reid, who made 
oath before me that he is Chief of the Delinquent Tax Sec-
tion of the Office of the Comptroller for the Commonwealth of 
Virginia, and as such has charge of the collection of the above 
described tax bill, and that to the best of his knowledge and 
belief the amount of said claim is properly stated in the fore-
going notice and attached account; that such amount is justly 
due the Commonwealth from the defendant; that the several 
items of the said claim and the aggregate amount thereof and 
the credits so far as the same exist are distinctly stated in 
said account and notice and that the amount claimed by the 
Commonwealth is correct, due and unpaid. 
_My commission expires June 25, 1941. 
Given under my hand this 29th day of September, 1939. 
MILDRED "\V. HYDE, 
I was commissioned as Mildred Williams. 
Commonwealth v. Trustees Evergreen Burial Pk., et al. 19 
Note : Make check payable to Edwin B. ·Jones, Treasurer 
of Virginia, and mail to the Delinquent Tax Section, Library 
Building, Richmond, for dismissal of suit and official receipt. 
page 11 ~ MEMORANDUM OF LOCALLY ASSESSED 
TAXES DUE BY: 
Evergreen Burial Park 
Roanoke 
Virginia 





page 12 ~ Form No. 108-D. of T. 
Stamps Cannot 
Be Accepted In 







COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF TAXATION, 
NOTICE OF ASSESSMENT OF TAXES ON INTANGI-
BLE PERSONAL PROPERTY RESULTING FROM 
AUDIT FOR YEAR, OR YEARS 
INDICATED BELOW. 
Copied July 26, 1939 Richmond Dcc-23-38 
PAYMENT OF TAXES: These taxes must be paid direct 
to the TREASURER OF VIRGINIA at RICHMOND within 
60 clays from the date of this notice. 
Pen~lties for failure to pay these Taxes by due date: If 
these Taxes be not paid on or before due date, the law im-
poses a penalty of 5% on the amount of Taxes and Penalties 
assessed, plus an additional amount for interest at the rate 
of 1 % per month or fraction of a. month from the date of this 
notice. ( Sections 46 and 84 of the Tax Code of Virginia.) 
20 Supreme Court of Appeals of Virginia. 
Trustees Evergreen Burial Park 
Roanoke, Virginia 
Total 
Tax Page Subject of Values Taxes Penalties Interest Amount 




Taxation Assessed Assessed Assessed Due 
Bonds, Notes 38,990. 99 194. 95 
l\.foney 2,155.00 4.31 
Bonds, Notes 45,640.00 228. 20 
l\.foney 9,070.00 18.14 
Bonds, Notes 59,131.00 295.66 





Make checks or money orders payable to the order of the 
Treasurer of Virginia and send this notice with remittance. 
This Notice of Tax Due will be your receipt for payment 
. when officially receipted by the Treasurer of Virginia. 
page 13 ~ Commonwealth of Virginia, ex. 'tel. LeRoy Hodges, 
Comptroller, Plaintiff, 
v. 
Trustees Evergreen Burial Park, George N. Dickinson, C. T. 
Dudley, E.T. P. Easley, w·. 0. Giles and R. L. llush, Trus-
tees, Defendants. 
PLEA OF NIL DEBET. 
The said defendants, by their attorney, come and say that 
they do not owe the sum of $1,668.33, with interest thereon, 
in the notice of motion for judgment in this action demanded, 
in manner and form as the plaintiff hath complained against 
them; and of this the said defendants put themselves upon 
the country. 
C. E. HUNTER; p. d. 
State of Virginia, 
City of Roanoke, to-wit: 
This clay E. T. P. Easley personally appeared before me, 
Ida E. Sigmon, a notary public in and for the City and State 
aforesaid, in my City aforesaid and made oath for himself 
and as agent of the other trustees named in the fore going plea 
that the plaintiff is not entitled, as the affiant verily be-
lieves, to recover anything from said defendants in this action. 
Given under my hand this 19th day of October, 1939. 
IDA E. SIGMON, 
Notary Public. 
Commonwea]th y. Trustees Evergreen Burial Pk., et al. 21 
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page 14 ~ And at. another day, to-wit: At a Circuit Court 
. of the City of Richmond held in the Courtroom 
in the City Hall thereof on Thursday, the 7th day of Decem-
ber, 1939. 
Commonwe~Ith of Virginia, ex. rel. LeRoy Hodg·es, Comp-
troll~.r, Plaintiff, 
. v: . 
Trustees Evergreen Burial Park, George N. Dickinson, C. T: 
Dudley, E-. T.)?. Easley, W. 0. Giles and R. L. Rush, Trus-
tees, Defendants: 
. This day cairie again the Commonwealth of Virginia, by 
the Attorney General, and came also the defendants, by their 
attorney, and the clefendants having heretofore filed their 
plea of not guilty, sup.ported. by an. affidavit, put themselves 
upon the country and .the plaintiff likewise. . 
. Thereupon both .Plaintiff and defendants waived a trial of 
the issue hereon by jury, having elected and requested that 
all matters of law and of fact. be submitted to the Court for 
hearing and determination without the intervention of a jury: 
The Court having heard the evidence and the argument of 
counsel finds for the defendants. . 
. It is, the ref ore, considered by the Court. tlrn_t the plaintiff 
herein, Commonwealth of Virginia, take nothing by her noticP-
of motion and tlrn said notice of· motion be and hereby is 
dismissed. 
Be it remembered that on the trial of this case, 
page 15 ~ due to the similarity of the facts and issues in-
, volved herein with those involved in the case of 
Commonwealth of Virginia, ex rel. LeRoy Hodges, Corrip~ 
troller, Plaintiff, v. Fairview Cemetery Company, Inc., and 
B. E. Griggs, T. L. Engleby, and Mrs. tT. L. Griggs, Truste~s 
Perpetual Care. Fund, Defendants, the two cases were heard 
and tried together. . 
The Commonwealth of Virg·inia, on its part, offered to 
prove that the assessments o{ taxes on h~tangible personal 
property against the Trustees.. of. Everg1:een Burial .Park for 
the years 1935, 1936 and 1937 we.re. as shown by the. notice 
thereof attached to the notice of motion for judgment herein, 
and were duly and regularly made hy the Department of 
Taxation of the .Commonwealth of Virginia on Dece~ber 23, 
1938, and that.a bill therefor was .sent to the taxpayer and ad-
vice. there_o~ given to. the State Comptroller . 
. The Commonwealth, on its part, likewise offered to prove 
that the assessment of taxes against the Trustees. of Ever-
22 Supreme Court of Appeals of Virginia. 
green Burial Park for the year 1931 was as shown by the 
memorandum thereof attached to the notice of motion for 
judgment herein, and was duly and 1·egularly made by the· 
Commissioner of Revenue of the City of Roanoke, Virginia, 
in 1931, upon a return of intangible personal property filed 
by the defendants. 
· In the case of Commonwealth of Virginia, ex rel. LeR,oy 
Hodges, Comptroller v. Fairview Cemetery Company, Inc., 
et als., the Commonwealth, on its part, likewise offered to 
prove that the assessment of taxes on intangible personal 
property against the Fairview Cemetery Company, 
page 16 ~ Inc., Perpetual Care Fund for the year 1938 was as 
shown by the notice thereof attached to the notice 
of motion for judgment in said case, and was duly and regu-
larly made by the Department of Taxation of the Common-
wealth of Virginia on December 23, 1938, and that a. bill 
therefor was sent to the taxpayei· and advice thereof given to 
the State Comptroller. 
A.11 of said proof mentioned in the next preceding three 
paragraphs was waived by counsel for the defendants, it 
being· stipulated a.nd agreed by and bP.tween counsel for the 
plaintiff and counsel for the defendants that such facts were 
to be taken as true and were to be considered by the court 
to the same extent as if proven upon the record at the hearing 
of these cases by the testimony of witnesses and the intro-
duction of docunientary evidence. 
The following col1oquy then took place between counsel 
for the Commonwealth, counsel for the defendants, and the 
Court: 
Mr. Coberley: The Commonwealth maintains that this is 
a profit sharing corporation and for that reason is not exempt 
from tax under Section 435. The def eiise, as I understand it, 
maintains that they sold these lots, say for $400, and that 
one-fourth or $100 is set aside as a Perpetual Care Fund 
to perpetuate the care of these cemetery lots. The Common-
wealth maintains tlrnt it is all one and the same corporation, 
that the transactions are for profit, although the trust fund 
is set aside for perpetual Cijre. 
Now I think that is approximately the facts, Mr. 
page 17 r Hunter. If I have made any errors, I will be glad 
to correct tl1em. 
Mr. Hunter: The only point I think of right now is this, 
that. the percentag-e i~ t-aken out of the purchase ptice of 
t-he lot for the trust, diminishing after it g·ets to a certain 
point, hut I don't think that is material to the issue. 
Commonwealth v:. Trustees Evergreen Burial Pk., et al: 23 
0. E. Brown. 
Judge Gunn: If a lot sold for $400 you said $100 is laid 
aside as a trust fund. 
Mr. Hunter: Yes, as a Perpetual Care Fund. 
Judge Gunn: What becomes of the other $300 Y , 
Mr. Hunter: That goes into the treasury of the corpora-
tion. 
Judge Gunn: On which dividends are declared? 
Mr. Hunter: If they make a profit, of course, dividends are 
declared out of that. Our contention is that as to the Per-
petual Care Fund in the hands of the Trustees-in the Fair-
view case those Trustees were appointed by the Circuit Court 
of Roa~oke County and they gave bond for faithful per-
formance of their duties under that trust and that in no event 
is any part of the income from that trust fund used for private 
gain. 
Judge Gunn: All right, gentlemen. 
The Commonwealth then rested its case and the derendants 
introduced the following testimony and exhibits on the.ir be-
half: 
page 18 } C. E. BROWN, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Hunter: 
Q. Mr. Brown, where do you reside T 
A. Roanoke, Virginia. 
Q. What is your business or profession V 
A. Certified Public Accountant. 
Q. Please state whether or not within the scope of your 
profession you have examined the books of F'airview Ceme-
tery Company and whether~ or not you have done so for some 
time for the purpose of making out its returns for taxation 
to the Federal Government and auditing the affairs of that 
company? 
A. I have. 
Q. Are you familiar witl1 the by-laws, rules and regulations 
of this particular corporation Y 
A. Fairly so, having read them several times. 
Q. Mr. Brown, I hand you the printed copy of the rules, 
by-laws and regulations of the Fairview Cemetery Company 
and ask you have you compared that printed copy with the 
24 Supreine Court of Appeals of Virginia. 
0. E~ Broibn. 
. . 
. original ,vp.ich appears in the miiiute book of the 
page 19 }- corporation? . 
A. :n have. . . . . , 
. Q. Does th~t printed copy corr~ctly set forth the rules and 
regulations, particularly those pertaining to the Perpetual 
Care Fund! 
A. Yes, sir, beginning with page forty . 
. . Q. vVon 't you file that; please, as an exhibit with your tes .. 
timonyf 
A. I wilL 
Note: Filed and marked Exhibit No. 1. 
Q. Are you familiar with the f ~rm qf contract for the pur..: 
chase of burial space within the cemetery operated by the 
companyj I 
A. I am. 
Q. I show you a form of contract and ask if that is the 
contract that is entered into by the compnny with purchaser~ 
of space within the cemetery, tile only thing lacking being; 
of course, the name of the purchaser? 
A. It is. . 
Q. I will ask you to file that as an exhibit¥ 
A. I will. 
Note: Filed and marked Exhibit No. 2. 
Q. t hand you I1erewith a certificate termed "Certificate. 
of Ownership'' and ask if that is not the form of 
page 20 ~ certificate that. is ~ade. out a~d delivered t~ th~ 
purchase.r of space upon payment to the company 
bf the purchase price f 
..A.. It is. . 
Q. I will ask you to :file that as an exhibit 
A. I will. 
Note: Filed and marked Exhibit No. 3 . 
. . Q .. I hand you. another paper designated as '' Certific.ate of 
Perpetual Care'' and ask whether or not that is the certificate 
that is given to the lot purchasers showing that the _lots will 
be cared for under tl1e Perpetual Care Fund arrangement? 
A. That is rigl1t. 
Q. Please :file that as an exhibit with your testimony? 
. A. I will. 
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C. E. Brown. 
Note : Filed and marked Exhibit No. 4. 
Q. Mr. Brown, for 1938 what did your investigation of the 
books show with reference to the income-from the Perpetual 
Care Fund? Was the income sufficient for thatt year to mai~-
tain the cemetery lots which had been sold or was the income 
supplemented by additional funds to keep the cemetery in 
good maintenance Y 
A. The income from the Perpetual Care Fund was supple-
mented by funds from the corporation itself to the extent of 
$2,733.62. 
Q. Has the income from the Perpetual Care 
page 21 r Fund ever been sufficient for the purpose of main-
. tenance or, in other words, has the income from 
the Perpetual Care Fund had to be supplemented in order 
to keep the cemetery maintained properly? 
A. That is wha.t the records disclose. ·· 
Q. Do you mafre out Federal returns for this c.orporation Y 
A. Yes, sir .. 
Q. Is there any income tax charged by the Federal Govern-
ment? 
A. There has been no income-
Q. I mean with reference to the income from the Perpetual 
Care Fund? 
A. No, sir, there has not been any. 
Q. When was the Fairview Cemetery begun or incor-
porated? . 
A. I am not absolutely certain, but I think it was in 1890. I 
can :find-
Q. That is of no particular consequence. It has been some 
years ago. I am getting at this. Were all lots sold providing 
for the perpetual care or, in other words, have any lots been 
sold for which no perpetual care has been provided T · 
A. Yes, sir. 
Q. Give the history of that, please. 
A. T}1e lots sold prior to some time about the year 1919 
were sold without nny provh::ion for the perpetual care of 
them. Some time during the year 1919 the cor-
page 22 ~ poration entered into or set up facilities within the 
corporation itself to proYide for the perpetual care 
of the lots sold after that date, at the same time providing a 
means whereby the lots that had been previously sold those 
lot owners might come to the Cemetery Company and pay a 
lump sum and in turn receive ·the benefits of maintenance ~he 
26 Supreme Court of Appeals of Virginia. 
0. E. Brown. 
same as the lots that were sold subsequent to that date. Of 
course, that has been done from that time up to the present 
time. 
Q. And have former lot owners taken advantage of the op-
portunity now to come in ·and provide for perpetual care T 
A. A great many of them. 
Q. Does that money that they pay for the perpetual care 
of these lots go into this Perpetual Care Fund handled by 
the Trustees Y 
A. It does. 
Q. Is there any part of that money that has been paid by 
lot owners, taking advantage of the opportunity to have tho 
lots maintained, that goes to the private corporation as a 
profit¥ 
A. No, sir. 
Q. I hand you certified copies of two orders entered by the 
Circuit Court of Roanoke County, one on June 9, 
page 23 ~ 1932, and the other September 12, 1934, showing 
that the court did appoint Trustees for the Per-
petual Care Fund of this cemete1·y and ask that you file those 
with your evidence. 
A. I will. 
Note: Filed and marked Exhibits Nos. 5 and 6. 
CROSS EXAMINATION. 
By Mr. Coberley: 
Q. How long have you been keeping the records of this cor-
poration? 
A. I don't keep the records at all. 
Q. How long have you been auditing their accounts for 
tax purposes Y 
A. Two years. 
Q. During that time has the corporation supplemented this 
Perpetual Care Fund from funds from its corporate end, 
paid over to the Trustees Y 
A. Yes, sir. 
Q. When was that and how much 1 
A. For the year ending February 28, 1938, the corporation 
supplemented the funds to the extent of $2,763.62 ancl for 
the year ending February 28, 1939, it supplemented funds to 
the extent of $2,462.16. Of course, that is for the fiscal period 
ending at that date. 
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C. E. Brown. 
Q. Where did those funds come from 1 
page 24 } A. Those funds came from the sale of lots. 
Q.- In other words, the corporation sells the lots 
to individuals T 
A. That is·right. 
Q. And as I understand it-if I am not correct, correct 
me-they charge 25% additional for the lot, is that the way 
they sell them, as a perpetual care T 
A. Not exactly. In order to keep it exactly straight let's 
take the contract. It provides for the total sum of the pur-
chasei· to pay and in that contract it stipulated the amount of 
that contract price that shall be set aside for the Trustees 
to administer. 
Q. As I understand it, the Fairview Cemetery Company 
collects all the money for the lots and in this contract it pro-
vides that the company shall then turn a part over to the 
Trustees for perpetual care f 
A. That is correct. 
Q. Now has at any time any of this money under the Per-
petual Care Fund been paid to the corporation Y 
A. You are speaking, may I ask to clarify it-are you 
speaking of the principal sum or are you speaking of the in-
come from the trust fund Y 
Q. Well, let's take first the principal sum. Has any of 
the principal sum in the hands of the trustees been refunded 
at any time or paid hack to the corporation i 
page 25 } A. No, sir. · 
Q. Has any of the pro.fits from the fund in hand 
or interest accumulated been paid back to the Fairview Ceme-
tery Company Y 
A. Yes, sir~ By agreement between the Trustees a.nd th(l 
Fairview Cemetery Company acting as the Trustees' agents. 
they do disburse and actually make the payments to the 
laborers for the work tl1a-t they do within the cemetery. 
Q. Let me see now. The Trustees have work done in th9 
cemetery and pay the money back to the corporation and then 
the corporation in turn pays the laborers t 
A. That is correct. 
Q. Have any other funds been turned back to the corpora-
tion for other purp·oses? 
A. No, sir, not from the Trustees. 
Q. How do you carry this Perpetual Care Fund? Under 
what title do you carry it on your books? 
A. There are separate and distinct books covering all the 
28 Supreme Court of Appeals of Virginia. 
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detailed transactions of the Care Fund from the date it is 
received and the securities that it holds and the collection of 
the income and the turning of that income over to the cor-
poration as the Trustees' agents, separate and distinct from 
any other records. 
Q. Under what name do you carry that? 
A. Fairview Cemetery Perpetual Care Fund. 
· Q. Has the Perpetual Care Fund been sufficient 
page 26 ~ to maintain these lotsf 
A. Not in the state of preservation that the lots 
have been maintained, no, because of the fact that additional 
funds were supplemented by the eorporation itself. 
Q. You mean the corporation took certain of its profits 
and conveyed them to the Perpetual Care Fund t 
A. I wouldn't say ce·rtain of its profits, but I would say it 
had taken certain of the proceeds from the sale of lots. 
Q. That is required in the contract, isn't iU 
A. No. A percentage is required to be turned over to the 
Trustees to be held intact. Then the corporation takes the 
remaining part that they collect and uses that to supplement 
the earnings from this fund that was created from the prin~ 
cipal sum. 
Q. In other words, if they pay over to the Trustees, as I 
understand it, the Trustees have not sufficient money for the 
particular year or two to maintain the lots, the corporation 
then conveys to them, $2,0001 ·what is that arrangement? 
When are they to get it back? 
A. I have to answer you that there is no arrangement what-
ever .. There has never been a charge against the Trustees 
for the advancements. of those funds and there is nothing in 
the minutes in so far as I can find that a charge 
page 27 r shall be made for that. It would appear as a direct 
contribution on tlrn part of the Cemetery Company 
to the Trustees, assisting them in carrying out their contract 
with the lot purchasers. _ 
Q. Do they take any security or anything from the Trus-
tees for these advancements¥ 
A. Absolutely nothing. 
Q. Now these lots that were sold prior to the establishment 
of this Perpetual Care Fund, as I understand it, later the 
former purchasers could come in for a given amount of 
money¥ 
A. That is true. 
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Q. And put their lots in perpetual care? 
A. Yes. 
Q. Was all of that money that came in turned over to the 
Perpetual Care Fund or did part of it go to the corporation, 
the Fairview Cemetery Y 
A. No, that money that came in under the terms of this 
supplemental agreemen~ with the prior lot owners or lot pur-
chasers, any funds that were derived from those lot owners 
in the form of a contractual relationship for the care of their 
lots, the entire amount was turned over to the Trustees and 
has been held intact and no part of that has been expended 
for maintenance, nor the income from it. 
Q. Well, that is· true of all the funds, isn't it, 
page 28 } that the Trustees get; they don't spend any of the 
principal T 
A. None of the principal is expended. 
Q. Have the trustees shown a profit in any year since you 
have been handling the books 7 
A. No, sir. 
Q. Do they have any surplus any year Y 
A. No, sir. . 
Q. Does the corporation make them advances each year 
since you have been making the reports? 
A. They have. 
Q. And that is carried, you say, as a gift T • 
A. Apparently as a gift because it has been supplemented 
from the very beginning of the arrangement for perpetual 
care. According to the records of the corporation, it has 
been supplemented every year, and, as I say, there is no 
charge for it. So I would have to consider it as a gift to the 
Trustees. 
Q. Is there any provision in your by-laws whereby the Trus-
tees if they have a surplus can distribute that money or pay 
it back to the corporation Y 
A. No, sir. Th~ by-laws under which the Trustees operate 
specifically state that the money must be used for the main-
tenance and ea re of the cemetery and its appurtenances aucl 
· for no other purpose. 
page 29 ~ Q. Now this perpetual c.are as used by the cor-
poration, does that function for the purpose of 
being an added inducement for purchasers to buy these lots Y 
Is that the reason for it! 
A. I am sorry I can't answer that, as to what would be 
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in the mind of a purchaser that would induce him to pur-
chase -a lot. I am sorry I can't answer that. 
Q. Do they advertise to that effect? . 
A. Ye~, I would say that the corporation does make known 
the fact that it has this Perpetual Care Fund. 
· Q. And this Perpetual Care Fund, as I understand it, is a 
part of the purchase price f In other words, the man that pur-
chases the lot pays it all to the Fairview Cemetery Company 
and they in turn pay a part of it to the Trustees Y 
A. That is correct and that is the provision of the contract 
with the purchaser. 
Mr. Hunter: If Your Honor please, there are certain facts 
we wish to get in the reconl now as to the other defendant, 
Evergreen Cemetery Association. 
RE-DIRECT EXAMINATION. 
By Mr. Hunter: 
Q. Now, Mr. Brown, do you-do similar work for Evergreen 1 
A. I have, yes, sir. 
page 30 ~ Q. Are you familiar with the contract form, by-
laws, etc., of Everg·recn Cemetery? 
A. Yes, sir, having gone over them several times. 
Q. I hand you a blank form of contract between Evergreen 
Development Company and the purchasers of lots in the ceme-
tery owned by that company. Is that the form that is made 
out and given to the persons contracting for lots in that ceme-
teryY 
A. Yes, that is the form that is in use. 
Note: Filed and marked Exhibit" A''. 
Q. After the lots have been paid for I understand that Ever-
green Development Company, Inc., gives to the purchaser 
a certificate and I ~how you a form of certificate and ask yon 
if that is the certificate that goes to the purchasers of space 
in that cemetery upon the payment of the full purchase price? 
A. That is correct. 
Note: Filed and marked Exhibit "B". 
Q. What years lmve you audited and made out returns 
for Evergreen Burial Park Y 
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A.. f am sorry, I haven't my files here on that, but I haven't 
done it for the last two yea.rs. Prior to that time I have 
taken care of it for quite a number of years. . 
Q. For the purpose of this case have you inspected the 
books of the company Y 
page 31 } A. I have. 
Q. The notice of motion for judgment in this 
case is for State taxes on the Perpetual Care Fund for the 
years 1935, 1936 and 1937. Please state what your examina-
tion of the books of the company shows with referenee to the 
income from the Perpetual Care Fund; that is, was the in-
come sufficient to provide for the care for each of these yearR 
or was the income supplemented by the Cemetery Company Y 
A.. In each one of those years the income was supplemented 
by the corporation itself in order to provide the maintenance 
expense that was expended. 
Q. In addition to the tax assessed for 1935, 1936 and 1937 
the Trustees have been sued for the tax assessed for 1931, the 
original assessment being $557.62, penalty $55.76 and interest 
$239.22, making a total of $8.52.60 for the year 1931. Please 
state as to whether or not if this assessment is held valid 
was that assessment in the correct amount? 
. A. No, sir. 
Q. Please explain to the Conrt why you say it was noU 
A. The assessment as made appears to be incorrect and 
has so been agreed to verbally by Mr. H. T. Leake, Assistant 
Tax Commissioner. The item which was in contro-
page 32 ~ versy, but for some reason not corrected, is the 
. assessment based on un·paid contracts-on pur-
chasers' contracts totaling $30,692.94 for which the Trustees, 
while the same may be due them if and when it is collected 
by Cemetery Company, but they have no legal recourse to 
compel the payment, nor for that matter has the Cemetery 
Company the rig·ht to enforce collection since the contract 
provides instead for the delinquent payments a forfeiture con-
tract that the Jot ~c11s in itself the forfeited for failure to 
pay, and after Mr. Leake had gone over this matter he readily 
agreed that it was not enforceable and, therefore should not 
have l)een included in the elassification of receivables subject 
to this intangible tax. 
Q. How much would that have reduced the original assess-
ment! Do vou have tl1e fig·m~s on that? 
A.. It wm~ld reduce the assessment $153.46 of the principal 
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part of the tax and then, of course, would reduce the interest 
thereon correspondingly. 
Mr. Coberley: That is 1931. 
Mr. Hunter: Yes. 
Q. You testified here with reference to Fairview. Is the 
Perpetual Care Fund with reference to Evergreen operated 
for all intents and purposes on the same basis¥ 
A. It is. 
page 33 r Q. I mean by that is the income devoted entirely 
for perpetual care of lots that have been sold!_ 
A. That is true because of the fact that the Cemetery 
Company itself is supplementing the income of the Perpetual 
Care Fund which is to keep up the maintenance. 
Q. When you were testifying a moment ago concerning 
Fairview Cemetery I failed to ask you do you know whether 
or not the Trustees executed a bond in the Circuit Court of 
Roanoke County fo1· the faithful performance of their duties Y 
A. They did; executed a bond with the Fidelity and Deposit 
Guaranty Company in the amount of $25,000. 
Q. Do any of these Trustees, whether for Fairview or Ever-
green Cemetery, of the Perpetual Care Fund get any com-
pensation for the work they do in connection with handling 
the fund? 
A. None whatever. 
RE-CROSS EXAMINATION. 
By Mr. Coberley: 
Q. Are these Trustees stockholders in the corporation Y 
A. Some are and some' are not, but they are all lot owners 
or descendants of lot owners. 
Q. Are any of them officers of the company? 
A. Yes, sir. 
Q. How many of them f · 
page 34 ~ A. Mr. Griggs of Fairview is president-he is 
Trustee and Prcside1;1t of Fairview Cemetery Com-
pany, Inc. · 
Q. Does he draw a salary as president Y 
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Q. Are any of the others office holders in the corporation t 
A. Let me check the records just a minute. 
Q. Take Fairview first. I believe there are three trus-
tees. The first is Mr. B. E. Griggs-
Mr. Coberley: As I understand it, they have another gen-
tleman who is more familiar with that and he will testify 
on that. 
Q. Now did you make out the income tax return for the 
Evergreen Company 7 
A. Yes, sir, I did. 
Q. Did you make the return to the State 7 
A. Yes, sir. 
Q. For the income tax return? 
A. Yes, sir, for the corporation. 
Q. Do they show a profit each year? 
A. No, sir, not every year. 
Q. But they do some years make a profit Y 
A. Yes, sir. 
Q. Now the 1931 item which you testified to, which was an 
assessment for $557 .62 made in 1931, do you know who made 
that assessment? · 
page 35 r A. The local Commissioner of Revenue. 
Q. And drdn't he make that on a return filed by, 
the Evergreen Burial Park for that year? 
A. I am not sure, but I think he did. 
Q. And are not returns that are filed with the Commissioner 
of Revenue signed and sworn to? -
A. That is the usual procedure, yes. 
Q. Doesn't the law require you to sign them and have them 
acknowledged? 
A. I think you are right, that the law requires it. 
Q. Now did you file any petition with the Court or with 
the Tax Department for the correction of this assessment f 
A. I don't know whether you would call it a formal protest, 
but the matter was taken up with the Department of Taxation 
and with Mr. Leake personally. 
Q. When, do you recall? 
A. No, I can't tell you the date. 
Q. Do you know the year? 
A. No, sir, I can't tell yon the year; I am sorry . 
. Q. Was it in the, last three or four years Y 
A. It has been something like four years ago. 
Q. So then about 1934 or about three years after the a.sses~-
ment wa.s made f 
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A. I won't say how long after the assessment was made .. 
Q. But you say it was 1934 Y , 
page 36 ~ A. I am assuming. I am not stating that as a 
definite fact because I haven't anything here with 
me on the stand to actually refresh my memory as to the exact 
date. 
Q. But you think it was somewhere around 19341 
A. That is my recollection, yes, sir. 
Q. · It was not during the year 1932 ¥ 
A. ·No, sir. The protest during 1932 was made to the local 
Commissioner of Revenue and I don't think the question was 
taken up directly with the Department of Taxation during the 
year 1932, only with the local Commissioner of R.evenue. 
Q. You never took it up with the Circuit Court of Roanoke, 
never petitioned the Court for a correc.tion t 
A. No, sir. At least I didn't; unless the corporation did 
it without my knowledge. 
Q. The procedure in selling lots in this case is the same as 
in the case of the Fairview Cemetery Y 
A. Yes, for all practical purposes. 
Q. And the proportion set aside t 
A. Yes, sir. 
Witness stood aside. 
page 37 r B. E. GRIGGS, 
a witness introduced in behalf of the defendant, 
being firsf duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Hunter: 
Q. Please give your name Y 
A. B. E. Griggs. 
Q. Where do you reside Y 
A. I reside at Route 3 in Roanoke County. 
Q. I believe you are president of Fairview Cemetery? 
A. I am. 
Q. Mr. Brown on the stand a moment ag·o was asked which 
of the Trustees, if any, of the Perpetual Care Fund are offi-
cers are directors of the Fairview Cemetery Corporation Y 
A. The Trustees are all directors of the company. 
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Q. All of the Trustees in your own case are directors in 
the corporation itself? 
A. Yes, sir. 
Q. They were, however, appointed by the Court, were they 
noU 
A . .Absolutely, yes, sir. 
page 38 }- CROSS EXAMINATION. 
By Mr. Coberley: 
Q. These Trustees appointed by the Court were appointed 
on the recommendation of the Fairview Cemetery Company, 
were they not Y 
A. The first appointment was. 
Q. The first appointment Y 
A. Yes. The second appointment to fill the vacancy was 
recommended by the Trustees as set up in our rules and regu-
lations. 
Q. By the two surviving Trustees? 
A. Yes, sir; they were recommended to the Court by the 
Trustees. 
Q. All of these Trustees, as I understand it, are directors. 
You yourself are president of the Fairview Cemetery Com-
pany? 
A. I a:tn president and treasurer. 
Q. Are you chairman of the Board of Trustees 7 
A. For the Perpetual Care Fund f 
Q. Yes. 
A. No, we don't ha Ye any chairman. 
Q. Are all 'three of them stockholders in the corporation T 
A. The Trustees-one of them owns just enough stock to 
vote in our stockholders meeting, a very small holding. He 
is also a lot owner. 
Q. But all three of them own stock Y 
page 39 ~ A. A small amount. 
Q. Who is Mrs. J. L. Griggs? 
A. She is my wife. 
Q. And Mr. Engleby is a stockholder, toot 
A. Yes, sir. 
Q. And your wife owns stock in itY 
A. Yes. 
Witness stood aside. 
36 Supreme Court of Appeals of Virginia. 
page 40 ~ P .A.UL H. COFFEY, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Hunter: 
Q. Please give me your initials and address? 
A. Paul H. Coffey, 718 Mt. Vernon Road, Roanoke, Vir-
ginia. 
Q. What is your occupation or business 1 
A. I am manager of Evergreen Burial Parle 
Q. Are you familiar with the books and records of that 
corporation t 
A. Yes, sir. 
Q. Do you keep them and supervise them V 
A. No, sir. 
Q. Do you have any supervision over them at aIU 
A. Well, I guess I do. 
Q. All of the employees work under your supervision T 
A. That is right. . 
Q. Please give the names of the Trustees of the Perpetual 
Care Fund of Evergreen Burial Park? 
A. Mr. R. L. Rush, :Mr. C. T. Dudley, Mr. E. T. P. Easley, 
Mr. George l\L Dickinson and :Mr. W. 0. Giles. 
Q. Are these gentlemen lot owners t 
page 41 ~ A. They are all lot owners. 
Q. Are any of them officers or directors of the 
Evergreen Burial Park Corporation! 
A. No, sir. 
Q. And not interested in any way, shape or form in any 
profit that might be made by the corporation itself? 
A . .None whatsoever. 
Q. Do any of them receive any compensation for their 
work as Trustees? 
A. No, sir. 
Q. Mr. Brown was asked a moment ago were there any 
protests made concerning the 1931 assessment as to amount 
of sales and the validity of the assessment. Have you seen 
the letters or, at least, some of the correspondence dealing 
with that subject? 
A. I have, sir. 
Q. I show you a letter dated April 11, 1932, addressed to 
Mr. C. H. Morrissett, State Tax Commissioner, and ask is 
that a copy of the letter taken from the files? 
A. It is, sir. 
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l\Ir. Hunter: ·we offer this as an exhibit. 
Note: Filed and marked Exhibit "C". 
Q. L show you a letter of April 12, 1932, from the corpora-
tion to :Mr. C. H. Morrissett, 8tate Tax Commissioner, and 
ask if that was taken from your files? 
page 42 ~ A. Yes. 
1\fr. Hunter: w· e offer that as an exhibit. 
Note : Filed and marked Exhibit '' D ''. 
Q. I notice the two letters are signed by lVIr. W. G. Bald-
win. Please state whether or not he is now alive 1 
.A.. He 1s not. 
Q. I hand you a letter from the Tax Department of Vir-
ginia, dated April 12, 1932, signed by Mr. H. T. Leake, and 
also one from the Department of Taxation, signed by the 
same gentleman, addressed to the Evergreen Cemetery As-
sociation, dated April 14, 1932, and ask if those letters are 
from your files and ask that you file them as exhibits f 
A. They are, sir. 
Note: Filed and marked Exhibits "E" and "F". 
Mr. Coberley: No questions. 
Witness stood aside. 
:Mr. Hunter: That closes our case. 
The Court: Does the Commonwealth rest? 
Mr. Coberley: Yes. 
Note : The cases were argued by counsel. 
page 43 ~ Upon completion of the evidence on behalf of the 
Commonwealth and on behalf of the defendants, 
counsel for the Commonwealth moved the Court for judg-
ments in the two cases in the amounts sued for in the respec-
tive notices of motion, with interest from December 23, 1938, 
which motions the Court overruled in the following language: 
'' The Court: Gentlemen, this case is not giving me any 
trouble. I believe it was the intention of the General Assem-
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bly that where a fund was set aside to be held inviolate and 
in perpetuity for the maintenance and improvement of a 
cemetery that that is a sacred trust and is not taxable. That 
is the way I think about that. I think it is the clear intent 
of the General Assembly. So I will have to enter judgment 
for the defendants.'' 
To the action of the Court in overruling said motion, coun-
sel for the Commonwealth objected and excepted for the fol-
lowing reasons : 
1. The e-vidence in this case discloses that the Fairview 
Cemetery Company, Inc., and the Evergreen Development 
Corporation are corporations organized to operate the Fair-
view Cemetery and the Evergreen Burial Park, respectively, 
for profit; that in each case the corporation operating the 
cemetery and the '' Perpetual Care Fund'' set up in respect 
to each cemetery by the respective corporations is but one 
organization which is operated for profit, and the ref ore the 
intangible property as shown on the notices and memorandum 
of assessments is subject to the state taxes levied by Sec-
tions 69 and 70 of the Tax Code of Virginia and is not ex-
empt from taxation by the proYisions of Section 435 of the 
Tax Code of Virginia. 
page 44 ~ 2. That if, in each case, the trusts, consisting 
of the '' Perpetual Care Fund'', and the trustees 
administering the same are separate and distinct from the 
respective corporations, the property held in said trusts is 
subject to the state taxes levied by Sections 69 and 70 of the 
Tax Code of Virginia and is not exempt from 'taxation by 
the provisions of Section 435 of the Tax Code of Virginia. 
3. That, in reg·a.rd to the taxes for the year 1931 assessed 
ag·ainst the Evergreen Burial Park, the evidence discloses 
that such assessment was made in 1931 and that no applica-
tion for a correction of such assessment was made to the 
Department of Taxation and no petition for the correction 
of such assessment was filed with any court during such time 
as is allowed by law to taxpayers for taking such steps for 
the correction of assessments alleg·ed to be erroneous. The 
taxpayer having filed to take such affirmative step within the 
tinie allowed by law, he cannot in this suit, which was insti-
tuted after such time had expired, claim that such assessment 
is erroneous. 
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page 53} W. G. Baldwin, 
Pres. & Mgr. 
N. W. Phelps, Treasurer 
H. D. Cox, Secretary -8. R. Mason, Vice-Pres. 
Paul H. Coffey, Gen. Sales Mgr. 
EVERGREEiN BURIAL PARK 
Owned By 
Evergreen Development Co., Inc. 
The Most Beautifully Cared for -Cemetery in America 
Our Perpetual Care Fund is Now $120,000 
ROANOKE, VlRGINIA 
Mr. C. H. Morrissett, 
State Tax Commissioner, 
Richmond, Virginia. 
Dear Sir: 
April 11th, 1932 
In looking at Section #435 of tax code, Sub-section C, it 
seems evident that the Trustees of Evergreen Burial Park, 
· have been erroneously charged with certain taxes for the year 
1931. "\Ye have been presented with a tax bill from the Treas..; 
urer of Roanoke City showing a total of $557.62 which is based 
on a tax return made in error for the year 1931, in which 
is reported a valuation of $110,975.00 under the heading of 
bonds, notes, etc., and a further item of cash amounting to 
$1,370.00 represented in the same return as money. 
W ~ have not, at this date, paid the amount of this bill feel-
ing that same was returned by us, and charged in error. Will 
you kindly advise us, at your earliest convenience, if our 
understanding in this matter is correct? And, if. we are cor-
rect, kindly advise what steps we shall take to correct this 
charge. 
Very truly yours, · 
EVERGREEN DEVELOPMENT COMP ANY, INC., 
W. G. BALDWIN, President c 
WGB:c 
40 . ~upreme Court of A~peals of Virginia. 
Copy sent to: 
J. H. Frantz, Treas., Roanoke, Va. 
D. R. Hunt, Comm. of Revenue, Roanoke, Va. 
RECEIVED 
In Office 
Apr 13, 1932 
D.R. HUNT 
Comr Revenue 
City of Roanoke 
State of Virginia 
Exhibit "C". 
page 54 ~ W. G. Baldwin, 
Pres. & Mgr. 
N. W. Phelps, Treasurer 
H. D. Cox, Secretary S. R. Mason, Vice-Pres. 
Paul H. Coffey, G~n. Sales Mgr. 
EVERGREEN BURIAL PARK 
Owned By 
Evergreen Development Co., Inc. 
The Most Beautifully Cared for Cemetery in America 
Our Perpetual Care Fund is Now $120,000 
ROANOKE, VIRGINIA 
April 12th, 1932 
Mr. C. H. Morrissett, 
State Tax Commissioner, 
Richmond, Virginia. 
Dear Sir: 
Ref erring to our letter of April 11th concernmg an er-
roneous charg·e against our Company. 
In looking over the carbon copy of our letter, it seems that 
we failed to mention that all of the amounts reported in this 
return and held by the Company, for the perpetual mainte-
nance or endowment funds for the continued care of the lots 
in our Cemetery, and for this reason we feel that this Fund 
is not taxable. 
Very truly yours, 
EVERGREEN DEVELOPMENT CO., INC. 
W. G. BALDWI.N, President c 
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Copy sent to : 
J. H. Frantz, Treas., Roanoke, Va. 
D. R. Hunt, Comm. of Revenue, Roanoke, Va. 
RECEIVED 
In Office 
Apr 13, 1932 
D.R.HUNT 
Comr Revenue 
City of Roanoke 
lpxhibit "D ". 
State of Virginia 
page. 55 } COMMONWEALTH OF VIRGINIA 
SEAL 
DEP .ARTMENT OF TAXATION 
RICHMOND 
C. H. Morri.ssett 
State Tax Comr. 
W.R. Parr 
· Executive Asst. 
April 12, 1932 
Evergreen Development Company, Inc., 
Roanoke, Va. 
Att: Mr. W. G. Baldwin, President. 
Gentlemen: 
In response to your letter of the 11th inst., please be ad-
vised that the intangible assets owned by the Trustees of the 
Evergreen Burial Park are not exempt from State taxation. 
,Section 435 of the Tax :Code, describes what property, real 
and personal, is exempt from taxation, State and local, and 
you will note in paragraph C that this exemption applies to 
private or public burying· grounds or cemeteries and endow-
ment funds lawfully held for their care, provided the same 
were not operated for profit. · 
As your corporation operates for profit this exemption 
would not apply to the intangible assets held by the trustees. 
Very truly yours, 
DEPARTMENT OF TAXATION 
HTL*S 
Bv:H. T. LEAJ{E . 
. H. T. LEAKE, Auditor. 
..,.,.~ 
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Exhibit ''E''. 
page 59 ~ COMMONWEALTH OF VIBGINIA 
DEP ARTMEiNT OF TAXATION 
SEAL 
RICHMOND 
C. H. Morrissett 
State Tax Comr. 
W.R. Parr 
Executive Asst. 
April 14, 1932 
Evergreen Development Co., Inc., 
Roanoke, Va . 
.Att: Mr. TV. G. Baldwin, President. 
Gentlemen: 
We have your letter of the 12th instant, and as we wrote 
to your corporation yesterday, the verpetitaly maintenance 
or endowment funds for the continued care of lots in your 
cemetery, are subject to State taxation, based on the in-
tangible assets in the form in which they are. The reason 
for this is that your corporation operates for profit. 
HTL*S 
Exhibit "F". 
Very truly yours, 
DEPARTMENT OF TAXATION 
By: H. T. LEAKE 
H. T. LE.AKE, Auditor. 
page 57 ~ Commonwealth of Virginia, ex. rel. LeRoy Hodges, 
Comptroller, Plaintiff, 
. v. 
Trustees Evergreen Burial Park, George N. Dickinson, C. T. 
Dudley, E.T. P. Easley, vV. 0. Giles and R. L. Rush, Trus-
tees, Defendants. 
CERTIF'.ICATE OF EXCEPT'.ION. 
I, Julien Gunn, Judge of the Circuit Court of the City of 
Richmond, Virginia, do hereby certify that the foreg·oing 
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transcript, pages one to thirty, with the exhibits numbered 
1, 2, 3, 4, 5 and 6 and lettered A, B, C, D, E and F attached 
thereto, is a true transcript of the evidence and other inci-
dents of the trial of this case and was all the evidence intro-
duced. 
Teste: This 29th day of January, 1940, after due notice 
in writing to counsel for the defendants. 
JULIEN GU,NN 
JULIEN GUNN, Judge. 
page 58 ~ Commonwealth of Virginia, ex. ·rel. LeRoy Hodges, 
Comptroller, Plaintiff, 
v. 
Fair View Cemetery Company, Inc., and B. E. Griggs, T. L. 
Engleby and Mrs. J. L. Grigg·s, Trustees Perpetual Care 
Fund, Defendants. 
CERTIFICATE OF EXCEPTION. 
I, Julien Gunn, Judg·e of the Circuit Court of the City of 
Richmond, Virginia, do hereby certify that the foregoing 
transcript, pages one to thirty, with the exhibits numbered 
1, 2, 3, 4, 5 and 6 and lettered A, B, C, D, E and F attached 
thereto, is a true transcript of the evidence and other inci-
dents of the trial of this case and was all the evidence intro-
duced. 
Teste : This 29th day of January, 1940, after due notice 
in writing to counsel for the defendants . 
.JULIEN GUNN 
JULIEN GUNN, Judge. 
Note: Evidence in the above-styled suit filed with papers 
in case of Commonwealth of Virginia, ex rel LeRoy Hodges, 
Comptroller v. Trustees Evergreen Burial Park, George N. 
Dickinson, C. T. Dudley, E. T. P. Easley, W. 0. Giles and 
R. L. Rush, Trustees. 
page 59 ~ I, Walker C. Cottrell, Clerk of the Circuit Court 
of the City of Richmond, do hereby certify that 
the foregoing is a true and accurate transcript of the record 
in the suits of Commonwealth of Virginia, etc., Plaintiff, v. 
Fair View Cemetery Co., Inc., et al., Defendants, and Com-
monwealth of Virginia, etc., Plaintiff, v. Trustees Evergreen 
44 ~upreme Court of Appeals of V~rginia. 
Burial Park, et al., Defendants, including the eyidence and 
exhibits heretofore certified by the presiding judge. I fur-
ther certify that in both suits the attorneys for the defend-
ants herein have been duly notified of the plaintiffs' intention 
to apply for the transcript of said record. 
Given under my hand this 13th day of February, 1940. 
WALKER C. COTTRELL,. Clerk. 
Fee for transcript $14.60. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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